Can Russia Be Founded Anew? by Carl Linden 

In the first days of October 1993, post-Soviet Russia reached a crossroads in the struggle to define itself and discover its destiny on the eve of the 21st century. The turning point was reached in the dramatic and bloody collision between Boris Yeltsin's government and the Rutskoi-Khasbulatov parliamentary faction known as " Red-Browns," an alliance of communists and strident Russian nationalists. For a brief moment, Russia's fate hung in the balance. Had the Red-Brown strike for power succeeded their drive to restore the Soviet empire would have pointed to a return to dictatorship, war in the " near abroad," and civil war at home.

Despite the closeness of the call/ Yeltsin repulsed his opponents' armed challenge with a crushing counter-blow. The outcome of October 1993 could be seen as a reversal of October 1917. Yeltsin was not like a Kerensky, unable to curb an armed faction seeking to stop the attempt to hold national elections and form a new Russian representative republic. In one explosive stroke, Yeltsin broke the destabilizing executive-legislative deadlock that had set in since the defeat of the earlier reactionary coup attempt in August 1991. The break with the communist past, however, remained incomplete and political opposition to the course of the Second Russian Democratic Revolution once more gathered force inside the Gorbachev-era parliament.

Now with the path cleared of his challengers, Yeltsin has employed " emergency powers" to move the country at a furious pace to approve a new representative and federal constitution and the establishment of a strong presidential republic with a bicameral legislature. The national elections in December are designed to do double duty in obtaining popular ratification of the new constitution and installing members of the new governing institutions.

Yeltsin is attempting nothing less than to put the Russian state on a democratic rather than the autocratic foundation that had been its basis for most of its history. His purpose, therefore, is not " reformist," but " revolutionary." Reform implies change within an existing regime while preserving it-revolution, the replacement of one regime with another, different in kind. Despite the revolutionary character of the Yeltsin project, its supporters call it a program of reform rather than revolution. The latter term in the Russian mind has come to be associated through hard experience with bloody and traumatizing social upheaval, ending in tyrannical rule.

The Social Contract and Russian History

Yeltsin's project also can be seen as nothing less than a grand attempt to institute a new " social contract" for Russia. The concept of the social contract helps illuminate both the inner nature of Russia's current crisis and the embattled history that has led up to it. That concept in its various classical and contemporary versions plumbs the underpinnings of legitimate political and social order.1 To change the social contract is not to restructure a political order but to replace it with a new foundation and then to build anew upon that base.

Both American and Russian history can be examined and linked from the standpoint of the social contract. Our American experiment in representative democracy and its constitutional doctrine rest explicitly on the idea of the contract and draws its principal inspiration from that idea as it was expounded by John Locke. The Yeltsin leadership in Russia has looked to the American example in its effort to re-found the Russian state upon a " social contract" different in kind from its predecessors.

In looking at Russia's past it is helpful to recall the distinction Thomas Hobbes drew between two kinds of social contracts or covenants " authorizing" the exercise of sovereign power in the political state. The first is a contract by " institution," and the second, a contract by " acquisition" or, in other words, by conquest. A contract by " institution" is formed by an explicit or tacit agreement among all individuals wishing to become members of the same political society for their mutual safety. They, in effect, " authorize" (lend legitimacy to) the establishment of a governing power over them. The second kind of contract comes about when people become members of political society by submitting themselves to a conqueror who thereby becomes the recognized ruling power and " dread sovereign." The first is a " horizontal," the second a " vertical" contract. The first is democratic, recognizing the contracting parties as free and equal, the second is not and is based on agreement between an inferior to be ruled and a superior to rule. The motive in the first is the desire of the contracting parties for mutual protection from one another, while in the second, the motive is fear of the conqueror.

Russia under Yeltsin's lead is now attempting to form a " horizontal" contract among its peoples-a civil state by " institution." If successfully concluded, the new contract replaces the " vertical" contracts of the past which established state power through the people's submission to a conqueror. Historically, this was the basis of the rule of the Tsars (literally, " the Caesars") and also was the manifest basis of the communist autocracy founded by Lenin and his Bolshevik faction through the simultaneous seizure of state power in October 1917 and destruction of the attempt to forge a broad coalition of parties by forming a horizontal social contract through the elected Constituent Assembly.

The communist rulers in their ideological doctrine pointed to the source of their power in conquest with the boast that the " October Revolution" established " a dictatorship of the proletariat." In the Hobbesian perspective, Russians (and non-Russians) were impelled to submit to the communist rulers-the sovereign-out of fear. For Hobbes, the duress of fear does not invalidate this form of contract as long as the ruler provides his subjects protection in return for their obedience. It is precisely the fear of death in the state of anarchy-a state that exists in the absence of an ordered, instituted civil society-that makes the willing acceptance of a conqueror's rule rational and justifiable. In civil society, however, contracts made under duress are not valid.

All of what might be called the revised contractual provisions made with the subjects of the USSR containing concessions of sorts (political or economic) by the communist ruler- whether a Lenin, Stalin, Khrushchev, Brezhnev, or Gorbachev-were (in Hobbesian terms) simply variations on the original contract struck between the communist conqueror and the conquered. Only the form, not the substance, was changed.

However, on a fundamental level the Soviet regime did not deliver the " protection" that was its obligation to provide its subjects under the contract, but through its oppressions and deprivations placed the well-being and lives of substantial portions of the subject population in dire jeopardy. Khrushchev's and then Gorbachev's expose of the enormity of the abuses and their call for reform opened the doors for the popular rejection of the regime and its subsequent downfall.

Revealingly, the post-Stalin Soviet leadership prior to Gorbachev already began to betray its vulnerability regarding the absence of a democratic foundation for its rule. Khrushchev sought to give communist power a gloss of popular legitimacy by changing the slogan of the Soviet state's doctrinal basis from proletarian " dictatorship" to " state of the whole people." Though rejecting Khrushchev's populist, reformative Marxism, Brezhnev clung to the " state of the whole people" doctrine and enshrined it in his new Soviet Constitution of 1978. Both Khrushchev's party program, envisaging the withering of the coercive powers of the state, and Brezhnev's resort to a new constitution, facade though it was, were signs that the foundation of communist rule was weakening. However, the very core of the contract was not touched until Gorbachev began to introduce " concessions" that implicated that core. His introduction of the popular elective principle, though limited, struck at the heart of the " vertical" contract on which the Soviet regime rested. The contradiction was manifest to all.

Nonetheless, Gorbachev equivocated in attempting to produce a hybrid of communism and democracy. Many in the West who enthused over Gorbachev's bold opening up of the Soviet system were astonished to discover the Russian public's lack of support for Ms perestroika. However, it was not a case of the public not following Gorbachev's lead-it was the other way around. Gorbachev was not radical enough and failed to follow a public which began to press for a break with, not a reform of, the communist regime. Gorbachev was unable to make that break.

The Russian public, in effect, was demanding an entirely new social contract on a democratic, not despotic, basis. Consequently, they turned to Yeltsin, who had freed himself of the stigma of being one of " them" by challenging, and then being cast out of, the Politburo. The popular wave picked him up from his fall and propelled him upward to lead the democratic revolution. The public, in effect, entrusted Yeltsin with the task of finding the means of bringing the new contract into effect. Yeltsin's repeated advances against all challengers and against seemingly insuperable odds is not explicable without the support of this elemental force of the Russian public's movement toward a new social contract.

Furthermore, it is highly unlikely that Yeltsin could have emerged the victor after the bloody Sunday of October 3 without the public behind him. The military and armed formations that sided with him probably would not have done so in the absence of public support. In fact, Yeltsin's forceful action in the October crisis not only did not weaken but strengthened his standing in the polls. Indeed, October can also be seen as a turning point in the popular movement for a new contract. Not only did Yeltsin's October victory put an end to the Brezhnev constitution, with its Gorbachevian addition of the Congress of People's Deputies, but it removed the obstacles to presenting the new draft constitution to the electorate.

Dictatorial Interlude: Crossing over to a New Contract

There is, of course, the paradox and dark side of October, recalling other violent and tragic moments in Russia's history. Was the bloody clash a near inevitability, pointing to some dark necessity at work? Did dictatorial power have to come into Yeltsin's hands as the means enabling the country to make a decisive transition from the old to the new, democratic contract? Does the democratic end justify the dictatorial means? Do the means defeat the end?

The counterpoint to these disturbing questions is that any attempt at establishing a new contract and founding a new regime reaches a point of peril when a break from the old to the new must take place. If the attempt is to succeed, then concentrated and arbitrary power must be exercised to force the break and to prevent a counter attempt to force a return to the old contract and order. That exponent of political realism, Nicolo Machiavelli, advances just such an argument.

Founding a new state, including a democratic republic, the argument goes, requires the concentration of power in a single hand at the critical moment of change. However, to form a republic that goes beyond personal rule requires that the founder, in a supreme act of statesmanship, take a second critical step. He must next release a large measure of his power into society. Such action is essential in giving vitality to the new institutions of governance and in permitting a rule-of-law republic to emerge from these moments of creation. If the leader yields to the temptation to keep all the power in his hands, the result is an autocracy, not a republic.

Perhaps then there is a virtual necessity in human affairs for a phase of dictatorial power-under its various guises of " emergency powers," " war powers," etc.-if a transition to a new social contract is to be accomplished. The founding of the American Union, it will be recalled, had its George Washington, who broke the American tie to the British Crown with military force. The action was a necessary prelude to the emergence of the American republic.

It might also be recalled in this connection that Marxism itself justified " dictatorship" as the means to communism-though the paradox here between means and ends was irresolvable since the end was Utopian and, hence, unattainable. However, the founding of modern republics has proven practicable, but communist society has not. The practitioners of Marxism from Lenin on established dictatorships but could not get beyond them by the nature of the case.

It is the revolutionary character of Yeltsin's actions in the October crisis and its aftermath that, indeed, make them paradoxical and perilous. In dissolving parliament and calling new elections in late September, Yeltsin brought the constitutional crisis to a head. Yeltsin candidly allowed he was acting outside the existing constitution as it was. He had no legal provision under the hybrid Brezhnev-era and Gorbachevian constitution to so act. In fact, the parliament had specifically preempted any such action beforehand as illegal.

Instead, Yeltsin justified his action on the strong vote of confidence (59 percent) he received from the electorate and its even stronger verdict against the parliament (70 percent) registered in the nationwide referendum five months earlier. He also invoked the time-honored precept for dispensing with the letter of the law, namely, salus populi suprema lex, for the sake of keeping the country on track toward a new constitution. It might be recalled in this context that when the first American constitution, the Articles of Confederation, proved unworkable and led the new republic into crisis, this same principle was advanced by James Madison. He deftly-and with circumspection-defended his fellow drafters of the U.S. Constitution in explaining why it was necessary by the nature of the case to exceed the terms of the charge they were given by Congress. They had been directed to revise, not replace, the Articles, but they proceeded to do just that.

In the sequel to the abortive October rebellion, Yeltsin simply gathered dictatorial power to himself in the name of his goal. Indeed, the resort to a " transitional" dictatorship has its dark Bolshevik precedent of 1917, but the concept has its republican counterpart and is not at all without precedent in the West as well. Dictatorship was invented as a constitutionally sanctioned device of the ancient Roman republic to provide a means of coping with internal or external crises threatening its existence.

In our own republic the same device appears under the rubric of " emergency powers." Abraham Lincoln's use of such powers in the Civil War (including suspension of habeas corpus) with the aim of saving the Union and, in turn, its liberal constitution, is the paradigmatic example in American history. Not only was Lincoln often denounced as a " dictator" by his detractors, he did not deny that Ms war powers amounted to such an office. After the crisis passed, Lincoln avowed that he had adopted measures " otherwise unconstitutional" which " might become lawful" by saving the Union and, by that means, its constitution. (See Lincoln's letter to the governor of Kentucky, 26 March 1864.)

Lincoln, of course, had the legislature's approval for the exercise of " emergency powers." Yeltsin did not; he simply took upon himself the responsibility of assuming them. Though clearly full of danger, resorting to such powers may well have been the only means left to him in attaining his end. The test of their efficacy, of course, is the result they produce in practice -whether the result leads to more dictatorship or to the stabilization of a representative government in Russia.

So far, the main thrust of Yeltsin's actions point to the latter as Ms intention. He gave himself but three months of emergency rule to achieve his goal, whereas Roman dictators were given a full six months to act outside the law to resolve a constitutional crisis. The distinction here, again, is that the Roman provision for the dictatorship was devised to restore stability to an existing republic, whereas Yeltsin is attempting to found a new republic.

It also appears that Yeltsin did not so much seek out the dictatorship but, rather, that it was thrust upon him by the very force of the typical circumstances of political crises. If it was not an absolute necessity that he accept it (he could have surrendered to his enemies), it was a moral necessity if he was to continue forward with the mission the people of Russia had given him.

A Contract Ratified by the People

The new draft constitution Yeltsin is presenting to the Russian electorate for its approval or disapproval in the December election is, in essence, a " horizontal" contract. It replaces the previous " vertical" contract between communist conqueror and conquered. The first few words of both the Brezhnev constitution (which remained in force up to October) and the Yeltsin draft immediately reveal the fundamental difference between the two. The Brezhnev document begins: " The Great October Revolution, carried out by the workers and peasants of Russia, under the leadership of the Communist Party, headed by V. I. Lenin . . ." The latter: " We, the multinational people of the Russian Federation . . ." The contrasting claim of legitimacy of each is thus at once revealed, the first recalling Lenin's seizure of power, the second invoking the sovereign " We" of " We the people." 

The Yeltsin draft also follows the style of the American constitution with the qualifier " multinational," serving to define the Russian people not by ethnic origin but by the civil contract itself. Also, like the doctrine of the American constitution, the people acting in their " sovereign" capacity " authorize" the establishment of a republican and federal form of government. As impractical as Hobbes thought it and as essential as Locke insisted it to be, the " people" in this version of the contract retain the sovereignty in their hands, and the government and its officers are their " ministers" who are ultimately answerable to them. According to this contract, no sovereign ruler stands above and separate from the people.

It is of interest to observe that this doctrine of the social contract still retains its vitality, not only in theory but in practice, some two centuries after the American republic's founding. In its move toward such a contract, Russia has rejected Marxism as an unworkable and insupportable ideational basis for society.

The New Contract: Will It Take Hold?

Boris Yeltsin is now on the verge of carrying out the first step of the popular mandate he was given. He has overcome a series of daunting political obstacles and is presenting the electorate for its approval a new social contract with its terms outlined in the constitutional document. This in itself is a remarkable accomplishment and a significant step forward for Russia in its quest for a civil society.

In contract theory there are not one but two votes in concluding the contract. The first vote is implied in the very agreement among all to decide by voting. This provides the unanimity necessary for the legitimacy and, thus, the morally binding character of the contract upon all parties subscribing to it. The second vote is the vote requiring but a majority to approve the particular instrument of governance proposed for adoption. While contract theory typically speaks in legal terms, it does clarify what is usually understood by many only in an implicit way, namely, the necessary preconditions for the formation of a legitimate government.

While the Russian electorate's endorsement of the new constitution and representative institutions in December is almost a foregone conclusion, the great question remains whether the new contract can and will take an enduring hold in the Russian land. The popular will can only be made effective through the subsequent and prudent use of political power.

Though Yeltsin has many critics who decried his unconstitutional dissolving of the old parliament, the Russian public, polls indicate, appears to endorse his action as necessary to carry out the mandate he received in the April referendum. Further, the public also appears, for the most part, to have accepted Yeltsin's use of decisive military counterforce against his opponents when they crossed over the line into fratricidal violence not only as a tragic necessity, but also with a sense of general relief.

Indeed, Yeltsin's victory in the bloody October clash prevented the power struggle between himself and his opponents being once more settled by force within a narrow elite in the time-honored manner. This method of settling conflict leads to the victor ruling by main force and not by popular consent. By calling elections, Yeltsin has forced all political groups and their leaders to go to the voters and the ballot box rather than to arms.

Despite Ms reluctance to stand once more for election before his term is up in 1996, Yeltsin's readiness to stand or fall by the ballot distinguishes him from his predecessors. This includes Gorbachev, who declined to face the ballot in the very elections he introduced to the USSR. Yeltsin has thus acquired democratic legitimacy, which he is now attempting to extend to new representative institutions.

Again, while some critics fault Yeltsin for amending the draft constitution to his own advantage, his design for a strong presidential republic rather than a strong parliament and a weak presidency, a unified federation rather than a confederation of regional sovereignties, clearly strikes the right chord for many if not most Russians. While they want stability, they have made it tolerably clear since 1989 that they do not want it at the cost of a return to despotism.

Whether the final draft constitution has struck a sound balance between a strong executive and democratically based representative institutions can be tested only in practice. While there is probably a resonance between the strong executive office and the autocratic tradition of Russia's past, the new office closely resembles the powers of the executive in today's French republic. The parallel is more than coincidental. Charles De Gaulle authored the provisions for a strengthened executive office to counterbalance the tendency of the National Assembly to fall into factional anarchy.

The oft-expressed view that the radically changed institutional structure of the new draft constitution-and a popularly legitimized one at that-cannot deter a recurrence of the debilitating power struggle between executive and legislature that characterized the old parliamentary system is by no means self-evident. There is a wealth of historical experience showing that constitutional design and structure can help keep political contention within safe limits and in its proper channels. The test of practice will decide whether the new governmental design will serve this purpose well.

To be sure, the preceding government failed disastrously in this respect. The Gorbachev-era Russian Congress of People's Deputies, consisting of over a thousand members/ unrestrained by checks or balances, and possessing the power to change the constitution at whim, proved not to be a deliberative body but rather something of an assembled mob. Not surprisingly, when the showdown with Yeltsin came, its holdout faction of Red-Browns literally met its end as an armed mob on the streets of Moscow. Gorbachev intended the Congress of People's Deputies, which was modelled after the even larger Soviet congress, as a showcase for his " democratization," but also as a body he could easily manipulate.

Gorbachev did display his virtuosity by dominating its proceedings, but it was in no sense a practical instrument of governance.

Yeltsin's design for a bicameral legislature, comparable in scale to the American House of Representatives and Senate, along with a presidential office of substantial powers, is in principle far better contrived as a deliberative and legislative system than the Gorbachevian two-tiered Congress and Supreme Soviet. The bicameral design requires compromise and consultation between the two houses and their arriving at common agreement before legislation can be enacted. The strong presidency can also be a source of stability and discipline in the legislature's proceedings. Though critics warn that too much power has been put in that office, an effective executive office, as well as a well-designed legislature, is essential to effective constitutional government. It might be recalled here that the American founders held the view that it was the legislative as inherently the strongest element of a republican constitution and that the executive needs to be given sufficient counterbalancing powers to withstand legislative encroachment.

Further, in the wake of October a better balance between the federal government and the governments of the Russian Federation's republics and regions appears to have been struck in the proposed constitution. Thus the draft basic law squarely addresses the danger of the Federation's political disintegration through excessive delegation of governing authority to Russia's restive provinces. Again, practice will test whether the fragmenting tendency within the Russian Federation can be curbed under the new arrangement.

In immediate terms, how well or badly Yeltsin uses his interim dictatorial powers in the period leading up to the December elections is important nonetheless. While he has been subject to numerous criticisms in the media for this or that real or alleged deviation from democratic procedure, the final judgment on this question will be made by the public at large. It must regard the elections as more or less fair, otherwise the question of the legitimacy of the new institutions will be in question from the outset.

Of course, how the new constitution will meet the test of practice cannot be known for certain beforehand. While it is surely an improved design over its predecessor, there remains wide room for argument about its strengths and weaknesses.

However, if the new basic law, with the advantage of a legitimacy not enjoyed by its predecessor, does prove more stable and predictable in its proceedings, it can have a stabilizing effect on Russia's troubled economy. The formation of a reliable and predictable legal order is a crucial prerequisite for the emergence of a market economy from the ruins of the command system.

Russian democracy in 1917 lasted but eight months, finally foundering in the social and economic turbulence engendered by World War I. Russian democracy is still afloat now after two years. It has so far been favored with peaceful conditions in Russia's heartland, though conflicts threaten in its border regions, and it has not been torn by civil war and revolutionary violence, though the October clash was an alarm bell warning of those dangers.

The forming of a new social contract and a new state upon it is a difficult venture even in the best of circumstances. It is precarious in times of instability and turmoil. Yet this time of crisis is also a time of opportunity. Boris Yeltsin has taken that opportunity and has borne the responsibility to lead Russia to a democratic rather than a despotic social contract. Yeltsin's October victory broke the destabilizing political deadlock in the country. If the new constitution and political institutions operate with a measure of success, Russians will gain the confidence necessary for them to believe that their time of troubles will eventually end. It is at this point that their new social contract will then take hold. If these new institutions should founder, Russians may once again fall under the spell of the siren calls of new imperial conquerors.

NOTE 

1. For a contemporary application of social contract theory to Soviet and Russian politics, see Janine Ludlam, " Reform and the Redefinition of the Social Contract Under Gorbachev,' World Politics 43 (January 1991), pp. 284-312. 
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